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Cases in this Number. 

We publish in this number an opinion of Hon. JoHNn Ers- 
KINE, sitting in the United States circuit court for the south- 
ern district of Georgia, expounding a statute of limitation 
enacted by the legislature of that state, designed to cut off 
suits where the cause of action accrued before the war. The 
cases, two of which are disposed of in this opinion, are known 
as the “‘ bank cases,’’ and have excited great interest in Geor- 
gia. We also print the outlines of an exhaustive opinion of 
Hon. H. H. Emmons, United States circuit judge for the 6th 
circuit, delivered at Detroit, upon questions of equity proce- 
dure, the importance of which will at once suggest itself to 
the reader. The syllabus was furnished, together with the 
opinion as we print it, by Messrs. Meddaugh & Driggs of De- 
troit, who were of counsel for the defendants in the case. 

Our readers will thank us for thus preserving valuable opin- 
ions delivered by federal judges in whose circuits there is no 
regular system of reporting. We shall, from time to time, 
publish other federal court decisions not elsewhere published 
or to be published, except by the local press, so far as our 
space will permit. We shall publish next week a valuable 
opinion of Hon: Ropert Av HILL, sitting in the circuit court 
of the United States for the southern district of Mississippi 
on an important question of life insurance. 





Death of Hon. Nathan K. Hall. 

Hon. Natuan K. HAL, United States district judge for the 
northern district of New York, died suddenly at BuffaloYon 
the 3a instant. Judge Hatt was born in Marcellus, Onon- 
daga county, New York, in March, 1810. He studied law in 
the office of Millard Fillmore, and subsequently became his 
partner, the style of the firm being Fillmore, Hall & Haven. 
Upon the accession of Mr. Fillmore to the presidency, he be- 
came Post Master General. Both he and Mr. Haven were the 
trusted advisers of President Fillmore, and, it is said, sup- 
ported him in the policy of replacing Seward whigs with Fill- 
more whigs in such of the federal offices as he could reach. 
Mr. Fillmore rewarded his friendship with a life estate in the 
office which he held at the time of his death. Mr. Haven 
died some years ago; and with the death of Mr. Fillmore on 
Sunday last, the country has witnessed the final dissolution 
of a firm of lawyers which has filled a conspicuous place in its 
history. Judge Hatt was an able and upright judge and a 
pure man. His dockets were always crowded, his duties con- 
stant and pressing, and he literally died in the harness. 


The Installation of the Chief Justice..- 

Hon. Morrison R. WaireE, the newly appointed Chief Jus- 

. tice of the United States, took’ the oath of office and entered 

upon his duties on the 4th instant. The ceremony, or rather 

the lack of ceremony, was such as becomes our republican 

simplicity. There was no “‘ counting in dower,’’ nor was the 

Chief Justice asked whether he would “‘ move anything,”’ ac- 

eording to the ancient ceremony which is still whimsically 
kept up by the English. 

At noon precisely the crier of the court announced, ‘‘ The 





honorable, the Associate Justices of the Supreme Court !’’— 
when all in the court-room arose. From the north door then 
came the Associate Justices in full robes, Mr. Justice CLIFFORD 
in the lead, and closely following the Associate Justices, Chief 
Justice Waite. The Associate Justices passed to their seats at 
once, the Chief Justice halting at the desk of the clerk of the 
court. The court was then opened by the crier, as usual, when 
Justice CiirrorpD handed the commission of Chief Jus- 
tice Waire to the clerk, who read the same aloud. It isin 
the usual form of commissions of federal officers, civil and 
military. 

The clerk then arose and read aloud the following oath, add- 
ing at its conclusion, ‘‘So help you God,”’ in which latter the 
Chief Justice joined, and was thereupon sworn : 

**T, Morrison R. Waire, do solemnly swear that!I will ad- 
minister justice without respect to persons, and do equal right 
to the poor and to the rich, and that I will faithfully and im- 
partially discharge and perform all the duties incumbent upon 
me as Chief Justice of the Supreme Court of the United 
States, according to the best of my abilities and understand- 
ing, agreeably to the constitution ‘and laws of the United 
States.’’ 

After subscribing to the above oath, the Chief Justice passed 
to the rear of the bench, and entering the door, took the va- 
cant chair in the center, the Associate Justices standing and 
bowing as he assumed his seat. 





Municipal Debts — Mode of Collection — Personal 
Liability of Inhabitants. 

Holders of municipal railway-aid bonds in Wisconsin have 
in many instances met with trouble in collecting them. It has 
not been difficult to obtain judgments, but almost impossible 
to realize the money on them where the town corporations, 
supported by the citizens, were resolved not to pay. Writs of 
mandamus are issued, but before they are served the officials 
must make the necessary levies for ordinary purposes, and then 
enough of them resign at once so as to leave no quorum au- 
thorized to do the act which the writ commands, and thus at- 
tachments for contempt cannot be had or made effectual. 
There seems to be no authority in that state, as in Supervisors 
v. Rogers, 7 Wall. 175, for the appointment of the marshal 
by the federal courts as a commissioner to levy the taxes. 

Under these circumstances the creditor in Morgan v. Beloit 
filed’some years since a 47// im equity against the town in its 
corporate capacity and its inhabitants, asking a decree subject- 
ing the taxable property of the town and its inhabitants to 
sale by the marshal to pay the judgment creditor. Thecircuit 
court dismissed the bill. The Supreme Court of the United 
States, on an appeal, ordered a re-argument on this question : 
‘Whether or not it is competent for the circuit court of the 
United States, on a bill filed for the purpose, to appoint a 
master or commissioner to levy and collect a tax upon the tax- 
able property of the town sufficient to pay the plaintiff's judg- 
ment, in case of the refusal of the supervisors of the town to 
levy the same after service of a peremptory writ of man- 
damus?"’ At the December term, 1869, the decree dismiss- 
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ing the bill was affirmed by an equal division of ai among 
the eight judgesthen onthe bench. The case is not reported. 
(See Dillon Munic. Corp., Sec. 693, note.) 

Afterwards the circuit court of the United States for the 


western district of Wisconsin, in Rees v. Watertown, June | 


term, 1872, dismissed a similar bill to the preceding, and the 
decree has just been affirmed by the Supreme Court of the 
United States. We have not yet seen the text of the opinion | 
of the court, but it undoubtedly holds the,doctrine that there 
is no personal liability on the part of citizens or corporators for | 
the debts of the municipality or public corporation. The 
contrary doctrine in this country is exceptional and limited to 
the New England States. (Ib. Sec.:686, and cases cited ; 

‘ Cooley Const. Lim. 246, 247.) 


[Number, rr, 


Fa! being owners of the fee, are also owners of the improve- 
| ments and fixtures actually annexed to the soil, and these be- 
| come part of it. If one erect buildings upon the land of 
| another voluntarily and without any contract, he may not re- 

move them. This is common learning. The law did not au- 
| thorize the United States to take possession of these lands 
manu forti, and their agents in entering upon them and eject- 

ing the defendants were mere tort feasors. This case is, in 
| this important respect, wholly unlike that of the California 
| Pacific Railroad v. Armstrong, decided here at the last April 
lterm. In that case the road track was constructed by the rail- 
road company, while its possession of the land of the defend 
| ant was rightful, being held at the time in pursuance of pend- 

| ing proceedings for its condemnation ; and these proceedings 


We may remark that in the case of Hubbell v. Town of | having been dismissed, after the construction of the track, we 


Waterloo, the circuit court of the United States for the east- | 


ern district of Wisconsin, in April, 1872 (present, DRUMMOND 
and Miter, JJ.), in an application in a mandamus proceed- 
ing supplemental to a judgment against the town for the ap- 
pointment of a commissioner to levy and collect the taxes, 
which the local officers evaded and refused (by successive res- 
ignations) to levy and collect, the judges were divided in opin- 
ion as to the power of the court to make the appointment, 
and the question was certified to the supreme court, where it is 
still pending. Since the decision in Rees v. Watertown, hold- 
ing that egutty would not give relief, the question of the right 
of the federal court to appoint commissioners of its own to 
levy and collect taxes to pay judgments therein, on the refu- 
sal of the state officials to obey its mandate to that effect, be- 
comes doubly important to the judgment creditor, and its de- 
cision in his favor seems to be his chief if not only reliance 
for effectual judicial compulsion of such corporations as are 
bent on not paying. 











An Interesting Application of the Law of Fix- 
tures. 


The case of The United States v. A Certain Tract of Land | 


in Monterey County, 6 Pacific Law Reporter, 62, furnishes 
an interesting application of the law of fixtures. The 
United States instituted the proceeding in 1870, in one of the | 
state courts of California, to condemn a tract of land in Mon- 
terey county, for light-house purposes. It appeared that 
some time in the year 1854 the United States, by its agents, 
had entered, against the will of the owners of the rancho, upon 
the lands now sought to be condemned, and erected thereon 
a stone building, the foundations of which were set into the 
soil, and ever since then have occupied it and the surrounding 
premises, part of the rancho, against the will of the owners, 
for light-house purposes. At the trial the defendants claimed 
that this building having been tortiously erected upon, and 
thereby became part of their soil and freehold, its value right- 
fully formed an element to be considered in fixing the amount 
of damages to which they were entitled. They accordingly 
offered to prove its value, but the evidente offered upon this 
point was excluded, and the exception reserved upon this rul- 
ing of the court below was brought up for review by appeal. 
The supreme court of California, however, took a different 
view of the question. Wa.iace, J. (with whom CROcKETT | 
and McKinstry, JJ., concurred), said: ‘‘ There can be no 
doubt that upon the general principles of law the defendants, 


held that the owner of the land was not entitled tobe paid 

| the value of the track upon the subsequent renewal of pro- 

| ceedings of condemnation by the same company.” 

RuoveEs, J., said: ‘‘ The principal facts on which the ques- 
tion in this case arises are substantially the same as those in 
California Pacific Railroad Company v. Armstrong, and | 
concur in the judgment in this case, because I am of the opin- 
ion that the doctrine on which it is based is opposed to and 
overthrows the doctrine of that case.”’ 

Liability of Rew Conia fer Breach of Con- 
tract to Carry a Passenger who is a Married 
Woman—Measure of Damages. 

We find in 8 Irish Law Times Reports, 24, an interesting 
case determined in the Irish common pleas—Collier ef wx. v. 
Dublin, Wicklow and Wexford Railway Co.—on the measure 
| of damages to which a husband is entitled in case of the 
| breach of a contract by a railway company to carry his wife 
from one station to another within a reasonable time; or 
rather, the damages to which a railway company is liable at 
| the suit of the husband joined with the wife, where it sells a 
| ticket to a married woman, and then does not delay its next 
| train long enough to allow her to get aboard. 
| The plaintiffs, William H. Collier, and Mary Collier, his 

wife, complained, in the first count, that the defendants, the 

Dublin, Wicklow and Wexford Railway Company, being car- 

|riers of passengers, contracted with the plaintiff, . William 

Collier, to carry his wife, the plaintiff, Mary Collier, from 

Booterstown to Lansdowne Road Station, within a reasonable 

time, but that they did not do so, whereby the plaintiff, Mary 

Collier, was obliged to remain during a whole night in a cer- 

tain station of the defendants, without proper accommoda- 

tion, and that by reason thereof she became seriously ill, and 
the plaintiff, William Collier, was deprived of her services. 

There were four other counts for assaulting and imprisoning 

the plaintiff, Mary Collier. The defendants pleaded, in ad- 

dition to ordinary traverses, a special plea that the female 
plaintiff would not enter the carriage, whereby the defendants 
were unable to perform their part of the contract. The case 
came on for trial before MonaHan, Ch. J., and a special jury, 
'on the 19th of July. The facts appearing on his lordship’s 








| report were as follows:—The plaintiff, Mary Collier, took a 

second-class return-ticket from Dublin to Booterstown ; she 
| spent the day at her father’s house at Booterstown ; she re- 
| turned to’ the station at Booterstown, with her daughter, about 
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11:30 p.m., in time to catch the last train. She and her, 
daughter got into a carriage, but when they had done so they 
found it was a smoking compartment, and got out in order to | 
enter another compartment. The porter opened the door for | 
them to get in; the daughter got in, but the train went off | 
before Mrs. Collier could get in. After the departure of the | 
train she entered the station-house, and complained to Ma- | 
hony, the deputy station-master, and asked to have a cab sent 
for. This was refused. She then sat down in the station. | 
When Mahoney was about to lock up the place for the night | 
and go home, he informed her of it. She nevertheless re- 
mained sitting. He turned out the lights, locked the door, | 
and went away, leaving Mrs. Collier imside, where she was 
found next morning, when the station was again opened for 
the day. It was not alleged that she contracted any illness, 
or sustained any personal injury from what had happened, be- 
yond the fact that she had to lie in bed for a time, in conse- | 
quence of having sat so long upon a hard seat. No medical 
advice was applied for. The plaintiff, William Collier, was | 
absent ‘from home on the night in question, on his business as | 
a commercial traveller, and did not know of what had hap- | 
pened till afterwards. The defendants contended that they 
were not liable for the acts of Mahoney. In this view his | 
lordship concurred, and directed the jury to find for the de- 
fendants on all the counts, except the first. In charging the 
jury his lordship said that it appeared to him that the guard 
should not have signalled for starting the train till the lady 
was provided with a seat, and that, therefore, some damages 
for a breach of contract should be given. His lordship de 
clined to direct nominal damages, but directed the jury only 
to give such damages as were sustained by the hushand in his 
own capacity. The jury found for the plaintiff on the first 
count’ £50 damages. 

\ conditional order for a new trial having been obtained on | 
the ground of misdirection, and also that the verdict was against 
the weight of evidence, and that the damages were excessive, | 
Purcell, Q. C., for the plaintiff, showed cause, and cited on 
the question of the measure of damages, Smeed v. Foord, 1 | 
El. & El. 602, and Hamlin y. Great Northern Railway Com- | 
pany, t Hurl. & N. 408. Pierce White, Q. C. (with whom was 
Gibson, Q. C., and Seeds), for defendants, contra, cited, on 
the same question, Hadley v. Baxendale, g Exch. 341, and 
Hamlin vy. Great Northern Railway Company, supra. 


KrEocH, J., thought that the jury should have given nominal 
damages only. The plaintiff did not take a cab or get a doc- | 
tor; and no injury had been sustained on the first count. 
Lawson, J., said, when he looked at the only allegation of | 
damages to the plaintiff, William, he could not see that 
a deprivation of services had taken place. He not 
having been atghome that night, was not entitled to dam- 
tges for his wife being kept out of her house Mowna- | 
HAN, Ch. J., was of opinion that the damages were 
excessive, but thought that the jury should have considered 
the circumstances attending the whole case; and that,if the 
plaintiff was kept out of the train, she was entitled to more 
than nominal damages. \ new trial was granted. 

It has been held in the United States, in an action against 
a railway company for an injury toa married woman, that the 


husband and, wife can only be joined where the object of the | 
suit is to recover for the personal injury of the wife alone. If 
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the suit is brought for the expenses of curing the wife, and 
for damages for the loss of her society and service, the hus 
band must sue separately. Nor can an act‘on for damages for 
personal injuries to the wife, and also for loss of her service, 
society, etc., be maintained jointly by the husband and wife, 
because these two grounds of action arise in different rights 
and are incompatible with each other. Fuller v. Naugatuck 
Railroad Co., 21 Conn. 557, 571. So it has been held in a 
case where a married woman sued separately for damages in 
consequence of a personal injury, that she could not recove 
the physician’s and nurse’s bills as items of damage, without 
proof of a separate estate that would be chargeable with such 
expenses. Moody v. Osgood, 50 Barb. 628. 

In the case of Hamlin v. The Great Northern Railway, 
supra, a tradesman took a ticket to go from London to Hull. 
On arriving at Grimsby, he found no train ready to take him 
to Hull§the same night, as it should have been, according to 
the published time-table. He slept at Grimsby, and in the 
morning paid 1s. 4d. fare to Hull. In consequence of his 
delay, he failed to keep appointments with his customers and 
was detained for many days. It was held that, although he 
would have been entitled to perform the contract at the ex- 
pense of the railway company, yet, not having done so, he 
could not recover more than nominal damages in addition to 
the 1s. 4¢., and perhaps the cost of his bed, etc., at Grimsby 
See also, upon the general subject of the liability of carriers 
for unreasonabi@ delays in delivering goods or carrying pas 
sengers, the authorities collected in 1 Redf. on Railw., 5th 


_ed., p. 199, note 4, and p. 200, note 7. 


The Georgia ‘‘ Bank Cases ’’—-Computation of Time 
under the Statute of Limitations — Limitation 
in Favor of Administrators. 


WILLIAM N. MARSH ef a/. v. BURROUGHS ef al. AND 
THOMAS R. MILLS, JR., ADMINISTRATOR WITH THE 
WILL ANNEXED OF GEORGE HALL, DECEASED 
SUIT IN CHANCERY. 

LEVI H. B. SCOTT v. SAME.--ACTION AT LAW 


| United States Circuit Court, Southern District of Georgia—Ne 


vember Term, 1873. 
Before Hon. Jom~N ERSKINE,” District Judge. 


1. Statute of Limitations—Statute fixing Bar where Cause of Action has 


| already accrued.—On the i6th day of March, 1869, the legislature of Georgia passed 


an act providing that all suits of whatever nature, in which the cause of action accrued 


| prior to the rst day of June, 1865, should be barred. unless brought by the rst day ot 


January, 1870. The period thus allowed for bringing suits was nine months and fif. 
teen days. This is held to be a reasonable period in ordinary cases. 

2. Twelve Months’ Exemption in Favor of Administrators.—By 
the Georgia Code, ? 2548, an administrator is not liable to suit until one year from the 
date of his qualification. It is held that this exemption is not repealed by the act of 
March 16, 1869. If the latter act had such an effect, it would probabiy be in contra 
vention of the constitution of the United States; but as it does not, it is a valid enact 





| ment, 





3- Computation of Time under the two Statutes. —Iin computing 
the time which will bar an action, with reference to these two statutes, it is held that the 
administrator is entitled, first, to the one year’s exemption allowed by 2 2548 of 
the Code, and then that the creditor cf the estate is entitled to the nine months and 
fifteen days of the act of March 16, 1869, added thereto, in which to bring his suit 
although the time within which suit may be brougkt may thereby be extended beyond 
the 1st day of January, 1370 


The case is stated in the opinion 
Messrs. A. W. Stone and A, 7. Akerman, tor plaintitis ; Messrs. 
FHlartridge and Chisholm, for defendants. 
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ERSKINE, J.—The questions presented being similar, the cases | 
were argued in connection with each other. These suits are two4 
of the numerous cases which have, under various phases, been | 
pending here for years, and known as the “ bank cases." Many 
of these cases have, from time to time, been disposed of by de- | 
crees, judgments, or compromises. But the question now pre- | 
sented is quite different from any which has hitherto come before | 
the court for determination. No special statement of the contents 
of the bill or the declaration is necessary to an understanding of 
the questions given for decision. Suffice it to say that the bill 
prays a decree for seventy-five thousand dollars against the estate | 
of the deceased for unpaid subscription upon his stock in the 
Merchants and Planters’ Bank; and in the common law action, 
the plaintiff demands one hundred thousand dollars as due to him 
as a holder of notes or bills of this bank—the estate of the de- 
ceased being, as is alleged, liable for the same. 

All questions except the precise one presented for adjudication 
may be left out of view. Two pleas in bar are before me: one 
to the bill, and the other to the declaration. They are substan- 
tially alike, and are based upon the act of the general assembly | 
of this state, approved March 16, 1869. The statute is entitled | 
‘an act in relation to the statute of limitations, and other pur- 
poses.’’ The complainant (Marsh) filed exceptions to the plea 
put in to the bill, and Scott demurred to the plea in bar to his ac- 
tion. The pleas allege that the supposed causes of action accrued 
prior to the 1st of June, 1865, and that they did not accrue subse- 
quently to that period ; and this allegation is not controverted by 
Marsh or by Scott in their pleadings. 

The third section of the act is as follows: ‘ That all actions on 
bonds or other instruments under seal, and all suits for the en- 
forcement of rights accruing to individuals or c8rporations, under 
the statutes or acts of incorporations, or in any way by operation 
of law, which have accrued prior to Ist of June, 1865, not now 
barred, shall be brought by the 1st of January, 1870, or the right 
of the party plaintiff or claimant, and all right of action for its 
enforcement, shall be forever barred.” 

Sec. 4. “That all actions on promissory notes, bills of ex- 
change, or other simple contracts in writing, and all actions upon 
open accounts, or for breach of any contract, not under the hand 
of the party sought to be charged, or upon any implied assumpsit 
or undertaking, which accrued on a contract which was made 
prior to Ist June, 1865, not now barred, shall be brought by 1st 
January (1870) next after the passage of this act, or the right of 
the party, plaintiff or claimant, and all right of action for its en- 
forcement, shall be forever barred.”’ | 

Section five relates to all actions against administrators, trustees, 
etc., which accrued prior to Ist June, 1865, and enacts that they | 
shall be brought by ist January, 1870; and section six declares 
that there shali be no recovery on any liability whatsoever which 
accrued prior to Ist June, 1865, where the action is not brought 
by 1st January, 1870. Section nine repeals conflicting laws. 

Turning to section 2530 of the code, there it is declared that 
“the administrator shall be allowed twelve months from the date 
of his qualification to ascertain the condition of the estate.”’ 

Section 2548 enacts that ‘‘ No suit to recover a debt due by the | 
decedent shall be commenced against the administrator until the | 
expiration of twelve months from his qualification.” 

Hall, domiciled in Connecticut, died there in the autumn of 
1868, testate, leaving real estate in Georgia disposed of by his will. 
There was no representation here until the 8th of April, 1869, 
when the defendant, Mills, was appointed temporary administra- 
tor, and he held this office until the 7th of June, 1869, when per- | 
manent letters were granted to him as administrator with the will | 
annexed. The’ bill in equity referred to was filed by Marsh 
against one Burroughs and others, on the 24th of September, 
1868, but Mills was not made a party to the bill until the 7th of | 
August, 1871. On the 30th of December, 1870, Scott brought the | 

















action at law against Mills, as administrator, as aforesaid. 


| suit against Mills. 


Adverting to the act of March 16, 1869, it will be seen that from 
its date to the Ist of January, 1870, the time prefixed by the stat- 
ute for the closing of the limitation is nine months and fifteen 
days, and this court has (per ERSKINE, J.) ruled, on more than 
one occasion, that this is a reasonable period of time within which 
a creditor, whose right of action accrued anterior to the Ist of 
June, 1865, and which was current on the 16th of March, 1869, 
may institute his suit. 


Whether the general rule, as laid down by this court, is attended ° 


with exceptions, I will endeavor to indicate. As just mentioned, 
Mills received his permanent appointment on the 7th of June, 
1869, two months and twenty-one days after the passage of the 
limitation act, and, consequently, nearly seven months before the 
Ist of January, 1870; and it was not until the 7th of August, 1871, 
that he was brought before this court as a defendant in the equity 
suit. This was two years and two months subsequent to the grant- 
ing of the permanent letters, and fourteen months subsequent to 
the expiration of the time of exemption from suit given to an ad- 
ministrator by section 2548 of the code. 


It was insisted by defendant that the twelve months’ protection 
from pursuit by action, allowed to an administrator, was repealed 
by the act of March 16, 1869, but if not so, still the cause of com- 
plaint alleged in the bill against Mills was nevertheless barred on 
the 7th of August, 1871, the date on which he was made a defend- 
ant. Because, as was contended, the twelve months saved to the 
administrator expired on the 7th of June, 1870, and allowing nine 
months and fifteen days to be added to the twelve months, that 
still the complainant was not within time, for he did not proceed 
against Mills until the 7th of August, 1871, some four or five 
months after the bar had attached. 


For the complainant it was argued that the twelve months’ ex- 
emption was not repealed by the act of March 16, 1869; but if 
repealed, such repeal is ineffectual to bar the suit of complainant, 
for this would impair the obligation of contracts. And it was cor- 
rectly said that no state constitution or statute had authority to 
impair the obligation of antecedent contracts. 


I will first direct my attention to the constitutional question 
made by the counsel for complainant. As already shown, Hall 
was deceased when the act of March 16, 1869, was passed, and no 
administration was taken out until nearly three months after the 
date of this enactment. It cannot, I apprehend, be safely con- 
tended that when a party has a subsisting right of action which 
will be barred by a certain time, that he is compeliahle to institute 
proceedings to recover its fruits before the last day of the limita- 


|tion. Assuming the legal correctness of this, it follows that 


Marsh had, at least, to the last day of 1869 in which to bring his 
Now, suppose Hall had not died until, say, 
the middle of December, 1869, and the twelve months’ exemption 
stood repealed, Marsh would be environed with unsurmountable 
evils and difficulties which he could not have foreseen, and so 
avoided. As no administrator could have been qualified by the 
Ordinary intermediate the death of Hall and the period fixed for 
the bar, Marsh’s dilemma would have been this: The statute 
says, sue by the Ist of January, 1870, and the only reply he could 
make, is, there is no one subject by law to answer the writ of sub- 


| poena. If the case under consideration was like the suppositive 


one, I should be inclined to hold a state statute that produced such 
a consequence violative of the constitution of the United States ; 
for, by thus depriving a party of all remedy, it works a forfeiture 
of his rights, without fault on his part. But there was=a legal rep- 
| resentative of Hall in Mills, the administrator with the will an- 
nexed, and who had qualified as such seven months ora little less, 
anterior to the Ist of January, 1870; and if the twelve months’ 
exemption from suit has been repealed by the act of March 
| 16, 1869, he could have been sued before the right of action 
would have been barred. This fact, however, in its result, 
would be very much like class legislation, so far, at least, 
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; 
as Marsh would be affected ; for, as there was no representative of | 
the estate of Hall for nearly three months after the passage of 
the act of March 16, 1869, the nine months and fifteen. days al- 
lowed to sue in would be diminished to less than seven. (Con- 
stitution Georgia, article 1, section XXVI.} Moreover, whether 
this would be reasonable time in which to bring civil suits or be 
barred, I am not called upon to determine. But has the twelve 
months exempted to an administrator by section 2548 of the code 
been repealed? This is the prime question. Mr. Justice MCLEAN, | 
in delivering the opinion of the Supreme Court of the United | 
States, in McCluny v. Silliman, 3 Peters, 270, ‘said: “ Under | 
this statute” (24th section of the judiciary act of 1789) ‘the acts 
of Amitations of the several states, where no special pgpvision has 
been made by Congress, form a rule of decision in the courts oj 
the United States ; and the same effect is given to them as is given 
in the state courts.” 

The rule of action is formed in the different states as it may 
have been adopted and modified by legislation or a course of ju- 
dicial decisions. The rule of decision must be found in the local 
laws, written or unwritten. 

If the act of March 16th, 1869, does not repeal the twelve 
months’ exemption from suit, allowed to administrators, and after 
acareful consideration of the entire statute, I think it does not re- 
peal the exemption given to administrators; therefore, | am of 
the opinion that it is a valid law, and in consonance with the con- 
stitution of the United States. 

The following case—Moravian Seminary v. Atwood e/ a/.—was 
recently decided by the supreme court of Georgia, Tripp, J., pro- | 
nouncing the opinion: ‘‘An account was contracted and due in 
September, 1862. Administration was granted on the estate of the 
debtor in September, 1869, it not appearing on the record when 
he died. Suit was instituted on the account in October, 1871. 
Held, that the plaintiff was barred by the statute of limitations 
of March 16, 1869. Even though the plaintiff may not have been 
entitled to have brought suit against the administrator by the 1st 
of January, 1870, which we do not determine, the spirit and equity 
of the statute required that it should have been commenced within 
a period after twelve months from the grant of administration, 
which was equal to the time allowed by the statute for bringing | 
suits on such debts, to wit: from the date of the passage of the 
act to the Ist of January, 1870.”" 

Mills not having been made a party defendant to the bill filed 
on the 24th September, 1868, by Marsh against Burroughs and 
others, until after the expiration of the nine months and fifteen | 
days immediately following the twelve months’ exemption from | 
suit given an administrator by the code, I overrule the exceptions | 
filed by the complainant, and decree the plea to be a full bar to 
the bill; and it is further ordered that the bill be dismissed as to 
Mills at cost of complainant. 

The common law action having been instituted by Scott against | 
Mills on the 30th of December, 1870, and within the nine months | 
and fifteen days immediately following the twelve months’ exemp- 
tion from action allowed to an administrator by the code, it is or- | 
dered and adjudged that the demurrer to the plea in bar be sus- | 
tained. 





— Mr. CorneE tvs has introduced a bill inthe Missouri house of repre- 
sentatives, which provides that hereafter, when any civil cause shall be 
submitted to any circuit judge, either upon a question of law, or as the 
trier of the facts in said cause, or both, it shall be the duty of said judge | 
to state in writing, as a part of his judgment or finding in said cause, the 
That the provisions of the 


grounds or reasons of his judgment or finding. 
foregcing section shall be applicable to the circuit judges of St. Louis 
county as well when sitting in general as in special term. 


— THE attorney-general has decided that the act of 1871 providing that 
money paid nto courts shall be deposited with the assistant treasurers of | 
the United States, does not apply to moneys in bankrupt cases, but those 
moneys are to be deposited according to the provisions of the bankrupt act 
and the rules of the court made under it. 


| 





| sistance. 


Chancery Practice—Foreclosure—Rights of Prior 
Encumbrancers — Possession of State Courts — 
Suits in State Courts by officer of Federal Courts, 
etc. 


JOHN L. SUTHERLAND, TRUSTEE, v. THE LAKE SU- 
PERIOR SHIP CANAL RAILROAD AND IRON COM- 
PANY, ef ad. 


THOMAS V. McCARTER, TRUSTEE, v. SAME COM- 


PANY, e¢ ad. 
LUCIEN BIRDSEYE, TRUSTEE, v. SAME COMPANY, ef a/. 


In the Circutt Court of the United States for the Eastern Dis- 
trict of Michigan, In Equity. 


Before Hon. H. H. Emmons, Circuit Judge. 


1. Necessary Parties in Equity.—To a bill by a junior mortgagee against a 
mortgagor or his assignee in bankruptcy, prior encumbrancers are necessary parties, 
where there is substantial doubt as to the amounts which are due them or asto the prop 
erty covered by their liens 

2. Sales in Equity of Doubtful Interest.—A court of equity will in no instance 
expose for sale an interest capable of being reduced to a certainty, where any doubt 
exists as to its character and extent. 

3. Chancery Practice—Foreclosure of Mortgage.— Where a subsequent en- 
cumbrancer is already impleaded by a prior one, a subsequent original bill, on his parts 
will not be sustained to foreclose his mortgage. Full relief may be granted in the first 
suit, either with or without a cross-bill, as exigencies exist. 

4- When Independent Suits will not be Permitted.—When prop- 
erty is in the hands of a receiver, no party having interest therein, and much less wil! 
active parties, be permitted, without leave of court, to seek an enforcement of their right, 
Such leave will in no case be granted where the relief sought is 





by an original suit 
competent in the pending litigation. 








° 

5. Sepajrate Suit by Mortgage Trustee.—Where a subse, 
quent mortgage trustee, who had appeared and submitted to a receiver of the estatef 
resigned his trust, perdente /ite, and his successcr, without leave filed an original bill o 
foreclosure, it was held to be unnecessary and unwarranted. Such suit would be per- 
ma nently stayed on summary application, or, upon answer and proofs, dismissed at 
the hearing. The rights of such successor need not be noticed in the original suit, as 
he would be bourd by the decree. 


6. Sale of Mortgaged Premises.—A court of equity may sell mortgaged prem- 
ises free from encumbrances, remitting the lien holders to the proceeds at the suit of sub- 
sequent encumbrancers or other parties having rights in the equity of redemption. 
The power in this regard, so frequently exercised in bankruptcy, is but an application 
there of this principle. 


7. Practice of Federal Courts with Reference to Possession of State 
Courts—Power of Federal Court to order suit to be instituted in State 
Court —The late decision in Marshall v Knox, 16 Wall. 551, denying the power of the 
district court to invade the jurisdiction of a state tribunal, where property is in its ac 
tual custody, under proceedings commenced anterior to the bankruptcy, does not deny 
the power of the circuit court to order all matters pending therein to be adjudicated in 


| an original suit, subsequently commenced in such court, by an assignee in bankruptcy. 


It is a mere question of practice and convenience. ‘That the property is in the hands 
of the court and receiver constitutes no exception to the rule. 


8. Assignee’s Bill to sell Mortgaged Property. - ‘The circuit court will en- 
tertain a bill by an assignee in bankruptcy against several mortgages and other lien- 
holders to ascertain the amounts due, and sell the property free from encumbrances. 


9. Chancery Pleading—Office of Cross-bill.—Where matters are germane to 
and connected with the subject of a suit, they may be introduced by cross-bill, although 
new and not mentioned in the original bill 


Alfred Russell for complainants; Meddaugh & Driggs and Ash- 
ly Fond, for the assignees in bankruptcy, defendants. 

The following is the substance of the opinion of Judge EMMONS, 
much abbreviated. The opinion was prepared by him through 
the aid of an-amanuensis, owing to his own defective eye-sight, 
which prevented any examination of books, except by such as- 
This abstract of his opinion has been put in form by 
a member of the bar and submitted to the Judge. It has his ap- 
proval as substantially correct. 

The property involved amounted to several millions of dollars, 
consisting of lands granted by congress to aid in the construction 


| of a canal, and of the canal itself and a large quantity of per- 


sonal property. 
July 1, 1865, the company executed a mortgage, of which John 
L. Sutherland is trustee, upon part of the lands and all the per- 
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sonal property and the canal, to secure its bonds in the sum of 
$500,000. 


July 1, 1868, it executed a mortgage, of which Lucien Birdseye | 
is trustee, upon other lands and upon the canal and the personal | 
property, to secure an additional issue of bonds in the sum of | 


$500,000. 

July 1, 1870, it executed a mortgage, of which Thomas N. 
McCarter is trustee, upon all the property covered by the. two 
other mortgages, to secure a further issue of its bonds in the 
amount of $1,250,000. 

May I, 1871, it executed a mortgage to the Union Trust com- 
pany of New York, upon the property covered by the several 
other mortgages, and some additional property. 


May 25, 1872, a bill was filed in Sutherland’s name, in this | 


court, to foreclose his mortgage, to which the company, Birdseye 
and Frost (McCarter’s predecessor in the trust) and the Union 


Trust company, were made parties defendant. The defendants | 


all appeared and answered. 


June 13, 1872, a receiver was appointed in the Sutherland case, | 


of the entire property of the company, and authorized to create 
an indebtedness of $500,000, to be a first lien on all the property. 


This was by consent of some, and without opposition from any of 


the defendants. ° 
- July 3, 1872, a bill was filed in this court, in McCarter’s name 
(he having been duly appointed Frost's successor), to foreclose 


his mortgage. The mortgagor and the Union Trust company | 


of New York were made parties. 


July 5, 1872, a bill was filed in this court, in Birdseye’s name, to | 


foreclose his mortgage. The mortgagor, McCarter, and the Union 
Trust company of New York were made parties. 

August 27, 1872, the mortgagor was adjudicated bankrupt. 

December 3, 1872, George Jerome and Fernando C. Beaman 
were duly appointed assignees, and by supplemental bills were 
made parties to said several foreclosure suits. 

The entire property was then in the custody of the court, through 


its receiver in the Sutherland case, when the subsequent bills | 


were filed, without leave of the court being asked or obtained. 
Subsequently the Union Trust company of New York filed its 
bill to foreclose its mortgage in the bankruptcy court. 


In reference to the amount due upon each of these successive 
securities, and more especially in reference to what the certificates 
of the receiver cover, whether all or a part only of the property 
of the corporation, the widest differences exist at the bar. 

The assignees, after their appointment, appeared in the Suther- 
land, the Birdseye and the McCarter suits, without setting up 
in either the pendency of the others, though the pendency of the 
Sutherland suit is expressly set up in the bills of complaint in both 


the Birdseye and McCarter cases, and in each it is stated that the | 


complainant therein is made defendant in the Sutherland case, 
and that a receiver of the property had been appointed. 

In these circumstances it was insisted by the assignees that nei- 
ther Birdseye nor McCarter (being subsequent encumbrancers and 
already impleaded in the Sutherland suit, they might have had 


their liens adjusted, and the property which they covered sold) 
had a right to file either of the subsequent bills without leave of | 


court, and thus necessitate a triple litigation. They insist further 
that as doubts exist in reference to the amount of the prior liens, 
which was putin issue by the pleadings, and as to the property 
which the dominant one covered, it was impossible to make a 
proper decree under the Birdseye or McCarter bills. As the facts 
upon which these equities rested were not contained in the an- 
swers and could not be administered as the pleadings in the fore- 
closure cases then stood, an original bill was filed by the assign- 
ees in this court making Sutherland, Birdseye, McCarter and the 
Union Trust company parties, which had for its object a sale of 
the mortgaged premises free of liens and an ascertainment of the 
rights of the various parties interested in the proceeds, and their 
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distribution accordingly. Upon this bill a motion was made to 
, Stay the proceedings in the foreclosure cases, which was granted. 
Whether this bill should be entertained, and the rights of all the 
parties interested in the several mortgages named should be ad- 
ministered in this suit, and in the meantime the foreclosure suits 
| permanently stayed, or whether the equities should be worked out 
} in the foreclosure suits—in one or all of them—was the general 
| subject discussed upon the argument and submitted for decision 
| of the court. 
| The motion for stay was originally made before the circuit judge, 
| who then expressed a strong preference for the amendment of the 
pleadings in the Sutherland suit, in which he intimated an opinion 
| that all the rights of the parties could be effectually secured. 
Full reference was made by his honor to the written judgment 
| delivered by him some months since, when the stay of proceed 
| ings was originally granted. That opinion announced fully all 


opinions expressed in this. It emphatically declared the gross 
impropriety of suffering Birdseye or McCarter to sell the equity o1 
redemption while prior liens existed, the extent of which was dis 
| puted both in amount and as to the property which they covered 
| A strong preference was then expressed for continuing the entire 
working of these causes in the hands of the mortgagees, who 
' seemed to have interests so much more extensive than any othe: 

parties upon the record. The high character of their equities and 
| the obligation of great diligence to speed the cause on the part ot 
the assignees, were therein fully recognized. 

On the point of whether all the prior mortgagees might have 
been made parties to the McCarter bill, his honor said: ‘‘ We 
deem it entirely clear that the prior encumbrancers, under the 
circumstances of this case, are necessary parties to the MeCarte: 
bill .if it were proper, as it was not, to file it at all after the property 
| which it seeks to sell was already 7” custodia legis.” 

To sustain the right to sell the equity of redemption without mak 
ing prior lien holders parties and ascertaining their rights, the coun 
sel for the mortgagees, he said, had referred to the following and 
numerous other cases: 2 Barb. Ch. Pr. 174; 1 Dan. Ch. Pr. 373; 2 
Spence Eq. Jur. 605, 704; Ld. Langdale, 6 Bev. 557; Hobart v. 
Abott, 2 P. Wms. 643; Williamson v. Probasco, 4 Halst. Ch. 571 ; 
| Gibson v. McCormick, to Gill & J. 65, 109. ‘We have,’ 
he said, ‘examined them all. They show only that subsequent 
| encumbrancers must be parties. There is nowhere an intimation 
| that prior ones may not and should not be impleaded whenever it 
is necessary to ascertain the amount which is due to them, or ther« 
| is a substantial doubt as to the property covered by their liens. 
A mortgagor who insists that he has paid a prior encumbrance 
| cannot be subjected to the injury of a sale while this question i: 
| in dispute.” 

In the 11 Wheaton, 304, Finley v. Bank of United States, Mar 
SHALL, C. J., says: ‘‘ Itcannot be doubted that Coleman (the prio: 
mortgagee) ought regularly to have been a party defendant, and, 
that had the existence of his mortgage been known to the court, 

no decrees ought to have been pronounced in the cause until he 
| was introduced into it.”’ 

This was not understood as declaratory of a universal rule. It 
is correctly limited in 14 Howard, 29, Hagan v. Walker ef a/., 
| where CurTISs, J., reviews the authorities, and lays down the doc 
trine as announced by this court some months since at the first 
hearing of the motion. 
| He says: ‘‘On the other hand, there are cases in which it has 

been declared that all encumbrancers are necessary parties. 
Many are collected in Story’s Eq. Pl. 178. But we consider the 
true rule to be that, where it is the object of a bill to procure a 
sale of the land, and the prior encumbrancer holds the legal titk 
and his debt is payable, it is proper to make him a party in ordei 
| that a sale may be made of the whole title. In this sense and for 
| this purpose he may be correctly said to be a necessary party, that 
| is, necessary to such a decree. But it is in the power of the court 
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to order a sale subject to the prior encumbrances—a power which 
it will exercise in fit cases. And when the prior encumbrancer is 


not subject to the jurisdiction of the court, or cannot be joined | 
without defeating its jurisdiction, and the validity of the encum- 


brance is admitted, it is fit to dispense with his being made a 


party."’ The 11th of Wallace, 459, Galveston Railroad v. Cowdrey, | 


fully authorizes every matter litigated here to be determined in 
either one of the pending suits. 
in successive mortgages in behalf of themselves and all others, 
the court holding that holders under either of the securities might 


intervene by cross-bill to contest the priority of anterior mort- | 


gages. 
To show the necessity in many cases of making prior mort- 
gagees parties, he cited the following cases: Barbour’s Ch. Pr. 


174; Story’s Eq. Pl. 8th ed., par. 193; Clark v. Prentiss, 3 Dana, | 


468. In McGown v. Yerks, 6 Johns. Ch. 450, Chancellor KEnr re- 
fused a decree without making prior encumbrancers parties, in a 
case where the reason for bringing them in was far less than that 
presented by the facts in the case before us. 

In Western Ins. Co. v. Eagle Ins. Co., 1 Paige, 284, the court, in 
overruling a demurrer interposed by a prior encumbrancer to a 
bill filed by a junior mortgagee, declined to decide the point 
whether in all cases the court would decree a sale of the property 
free from encumbrance against the consent of the prior lien holder, 
but overruled the demurrer, holding that the bill was clearly main- 
tainable for the purpose of making a better title and ascertaining 
the amount due. 

The judge observed that there was no such difficulty as this in 


the case now under consideration, as all the bills on file aska sale | 


for the full amount secured by their mortgages. They not only 
consent to, but are all demanding, decrees for immediate sale. 
The only question is, shall there be four lawsuits instead of one? 

The counsel for tiie mortgagees cited Rose v. Page, 2 Sim. 471; 
Delabere v. Norwood, 3 Swanst. 144, and other cases, to the posi- 
tion that when a second mortgagee files a bill against a third 
iortgagee and the mortgagor, such case constitutes an exception 
to the ‘rule that a rior mortgagee must be made a party, even 
where there is a doubt as to what the prior mortgage covers, or the 
amount due thereon. Respecting these cases his honor said, these 
two cases, together with the others referred to by counsel for com- 
plainants in this connection, are cited by Barbour on Parties, who 
on page 449 uses the language quoted in the counsel's brief in 
reference to this point, as does Mr. Justice Story in his Equity 
Pleadings. 

It is manifest, however, that neither of these authors mean, nor 
do the cases which they refer to justify the conclusion, that it con- 
stitutes an exception to the universal rule that a prior encum- 
brancer must be made a party when his lien is in contestation. 
None of the long list of books referred to by counsel, either Eng- 
lish or American, has the slightest tendency to even qualify the 
rule that no sale should be suffered to take place in a court of 
equity where the extent and the amount of prior liens are dis- 
puted. Every elementary work referred to by counset for mort- 
gagees announces in the most explicit terms, rules of pleading and 


practice which forbid the anomalous decree he asks in the | 


McCarter and Birdseye cases. Cases, too, have been cited and 
especially commented on, which incidentally say that the holder 
of a prior admitted mortgage need not be made a party. Every 
one of them undeniably negatives the doctrine sought to be de- 
duced from them. They clearly show that what is meant by the 
word admitted includes what is due upon the lien and what it cov- 
ers, There is nowhere in judgment or in elementary books the 
slightest warrant for the unjust and impolitic doctrine that Birds- 
eye and McCarter in their respective suits can sell in mass some 
millions of property, capable of division into suitable parcels for 
more judicious sale, and subject to liens uncertain in amount and 
as to the property which they cover, Had the proofs disclosed 
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such a case at the final hearing the court would, of its own mo- 
tion, have ordered the pleadings to be amended and the proper 
parties brought in. It would be a gross fraud on the part of the 
assignees to consent to such a decree. In no other way could the 
court accomplish what was so well expressed by JOHNSON, J., in 4 
Peters, 190 (g Curtis, 49), Caldwell v. Taggart: 

“It is not enough that a court of equity causes nothing but the 
interest of the proper party to change owners. Its decree should 
| terminate and not instigate litigation. Its sales should tempt men 
to sober investments and not to wild speculations, Its process 
should act upon known and definite interests and not upon such 
|as admit of no medium of estimation. It has the means of re- 
ducing every right to certainty and precision, and is therefore 
| bound to employ those means in the exercise of its jurisdiction.” 
On the question of the propriety of commencing the Birdseye 
| and McCarter suits, under the circumstances, his honor, among 
| other things, said: 

The bills by Birdseye and McCarter were not only defective for 
want of proper parties to enable the court to make such a decree 
as would expose the property for sale in such conditions as would 
authorize purchasers to bid, but they had both been unnecessarily 
and improvidently commenced fendente lite, without leave of 
court. Birdseye and Frost (who was the predecessor of McCarter) 
were both impleaded and actually appeared in the Sutherland 
suit and were bound by the receivership. 

Similar action has been frequently discountenanced by courts 
of the highest respectability. In 3 Paige Ch. 509, Wendell v. 
| Wendell e¢ a/., where the subsequent encumbrancer was made a 
party to a bill to foreclose a prior mortgage, and he without leave 
subsequently filed a bill to foreclose his own mortgage, Chancellor 
| WALWoRTH charged costs against the party thus proceeding, and 
., this where the objection was not taken in the answer. He said 
| the whole property might have been sold and all the rights ad- 
| justed in one suit, as all the parties were before the court. To 

this familiar truth, cases and elementary books dre numerous, The 
| doctrine is applicable to the case before us, It is true that in this 
| case there is some property in the Birdseye mortgage not covered 
| by that of Sutherland ; but so long as all are a common lien upon 
| the canal and its franchises, and all have alike consented to the 
| receivership which creates a dominant lien over all the property, 
| this can work no practical legal consequence. If there is any 
| doubt as to the power of the court without cross-bills to sell the 
| additional assets mentioned in the subsequent mortgages, such 
| bill would be directed to be filed. 
| 16 Wallace, 203, Davis v. Gray, elaborately reviews the doc- 
‘trine in regard to receivers in courts of equity, and lays down the 
undoubted rule that no party having interest in the estate, whether 
| impleaded or not, can properly commence an original suit without 
| leave of court. Had such leave been asked in this instance, be- 
| yond all controversy it would not have been granted, from’ the 
| fact that such suits are wholly unnecessary and can tend only to 
make costs. Indeed, it is not perceived how it is possible to make 
| a complete decree in either the Birdseye or the McCarter suits, and 
| to settle the amounts due upon the previous encumbrances in such 
circumstances as to give all parties proper review in the court of 
last resort, without making them parties in each suit where those 
facts are to be settled. At great length and with much earnest- 
ness counsel for the mortgagees has argued that there is no objec- 
tion whatever to selling property so circumstanced, subject to the 
rights of Sutherland and the receiver. This position is directly 
answered in the very full opinion of NELSON, J., Wiswall v. Samp- 
son, 14 Howard, 52. It is there stated in express terms that it is 
no answer to the objection that the sale is to be made subject to 
the rights of the receiver; that the Gourt will not suffer a hostile 
claimant to be created, whose rights are to be subsequently settled 
in another tribunal. It is fallacy to argue that a_receiver holds 
subject to the rights of the mortgagees only. He holds alike for 
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all. He represents just as fully those of the assignees, of the 
shareholders, and the creditors as the prior lien holders; and if 
a sale should be ordered which was in hostility to and would dis- 
pose of the rights of those interested in the equity of redemption, 
this sale would be directly in hostility to the rights of the receiver 
who holds possession for them. To illustrate the completeness 
of the jurisdiction in the Sutherland suit, and how the rights of 
all parties might be adjusted therein, cases, 24 Howard, 450, 
Freeman v. Howe; 16 Wall. 203, Davis v. Gray; 10 Wall. 327, 
Jones v. Andrews, and others, were referred to and commented 
upon. They show that suits in reference to property z# custodia 
Jegis are deemed auxiliary only to the principal cases. 


His honor said it was wholly unnecessary for Sutherland in any 
way to notice the trustee, McCarter. He had become trustee 
pendente lite. \t seemed extravagant to say that, while his prede- 
cessor, Frost, was impleaded in the Sutherland suit and bound 
by the order granting a receiver, his successor could file an 
original bill without leave of court to sell the equity of redemp- 
tion without impleading the prior parties. Story’s Eq. Pl. 156. 
‘Generally speaking, an assignee Jendente lite need not be made 
a party to a bill, or be brought before the court; for every person 
purchasing Jendente lite is treated as a purchaser with notice, and 
is subject to all the equities of the persons under whom he claims 
in privity. And it would make no difference whether the assignee 
pendente lite be the claimant of a legal or of an equitable interest, 
or whether he be the assignee of the plaintiffs or the defendants. 
Still, however, it is often important to bring such assignee before 
the court as a party by a supplementary bill, in order to take 
away a cloud hanging over the title, or to compel the assignee to 
do some act, or to join in some conveyanee. So that such as- 
signee, although not a necessary party, may at the same time be a 
proper party at the election of the plaintiff. And an assignee 
after the bill was filed, but before subpoena was served, has been 
held to be a necessary party.” 

Itis only in cases where the comp/ainant parts with his interest 
and where defendant’s rights are transferred by death or by op- 
eration of law, as by bankruptcy or the insolvent laws, that a 
transfer Jendente lite need be noticed by litigants in court. 


His honor said that among the positions taken by mortgagees’ 
counsel which surprised him most, and to sustain which he had 
found the least learning, whether in judgments or elementary 

* books, was that there exists no power in an American court of 
chancery to sell property covered by successive mortgages free 
from encumbrances, upon bills filed by junior mortgagees, by judg- 
ment creditors, or by the owner of the equity of redemption. 


It had been argued that Sutherland and Birdseye were not pro- 
per parties to the suit by McCarter, because if they were brought 
in, there was no power on the part of the court to make any other 
decree than the mere one to sell this vast estate in mass, subject 
to prior liens which were uncertain in amount and extent. The 
broad ground had been taken that prior encumbrancers were not 
necessary parties, for the reason that there was no power to sell 
free from encumbrances. This power, he said, is fully conceded 
in Hancock v. Hancock, 22 N. Y., 568; in Gibson v. McCormick, 
10 Gill & Johnson, 65. The latter quite fully asserts and justifies 
the rule. It cites Elliott v. Pell, 1 Paige, 263, and Chamley v. 
Lord Dunsaney e¢ a/., 2 Sch. & Lef., 710 and 718, as sustaining 
such right. The only doubt is where a prior mortgagee opposes 
the sale because his claim is not due, or he would be injured by 
it; but, as before said in these cases, they all demand a sale. In 
Vanderkemp v. Shelton, 11 Paige, 28, a bill was filed to foreclose 
a junior mortgage and the prior mortgagee was made a party. 
‘The chancellor says : 

“ The complainant's bill is properly framed for that purpose ; as 
this is a bill for the foreclosure and sale of the equity of redemp- 
tion in the mortgaged premises to satisfy the several encumbrances 
thereon according to their respective priorities, and is not a mere 





biil to redeem. In England the court does not decree a sale of 
mortgaged premises, but merely allows the second encumbrancer 
to file a bill to redeem from the first encumbrance, and that the 
junior encumbrancer may redeem both of the prior ones or be fore- 
closed. And the complainant there is in all cases required to of- 
fer to redeem the first encumbrance. But where the Auzsne cred- 
itor has the right to a sale of the estate to satisfy his debt after 
applying so much of the proceeds of the sale as may be necessary 
to pay the debt and costs of the prior encumbrancer, he is not 
required to offer to pay the first encumbrance. All the prior en- 
cumbrancer has a right to ask, even when he is in possession un- 
der his encumbrance, is that he shall not -be subjected to usel ess 
costs, when the proceeds of the sale will not probably be sufficient 
to pay the amount of his debt with interest and the costs of fore- 
closure,” 

In Hagan v. Walker e¢ ah, 14 Howard, 29, Justice CurTIS, after 
very fully considering the subject, says: The court will exercise 
its discretion whether to sell free from or subject to prior encum- 
brances. 

The power exercised by the court of bankruptcy, to sell free 
from encumbrances, is but an instance of a similar one familiar to 
the court of chancery. We should wholly, irrespective of the 
bankrupt law, if the facts ultimately presented warranted it, sell 
the entire estate free from encumbrances; it may appear that in 
no other way can the various interests in the equity of redemp- 
tion be in the slightest degree protected. , 

Respecting the power of the court in exercising the functions 
conferred upon it by the bankrupt act, when these functions 
should be called into operation by proper proceedings on the part 
of the assignees, his honor said: 

““« The reading of the statute which has been given by the learned 
counsel for the mortgagees comes too late. The numerous in- 
stances in which the district courts, originally by summary pro- 
ceeding, and latterly, since that has been pronounced to be iiteg- 
ular, by bill, have sold property free from encumbrances, remit- 
ting lien holders to the fund in court, would upon every rule of 
propriety constrain this court to consider it as settled law, until a 
superior tribunal shall pronounce the practice unlawful.”” The 
following cases are some only of the instances of its exercise: 
Jn re Sacchi, 10 Blatchford, 29; Alabama and Florida R. R. Co., 
B. R. 100; 2# ve Kirtland, 10 Blatchford, 515; 2 ve Salmons, 2 
B.R. 19; i re Stewart, 1 B. R. 42; Foster v. Ames, 2 B. R. 147; 
in re Barrow, 1 B. R. 125; z# ve Rahley, 4 B. R. 124; mm re 
Columbian Metal Works, 3 B. R.18; za ve N. Y. Kerosene Oil Co., 
3 B. R. 31; 2 ve Schnepf, 1 B. R. (Supp.) 41; Markson v. Kea- 
vey, 4 B. R. 165; zm ve McClellan, 1 B. R. g1; Davis v. Ander- 
son, 6 B. R. 145; 7# re Mebane, 3 B. R.g1; Houston v. City B’k 
N. O.,6 How. 486; Fowler v. Hart, 13 How. 373. 

In a proper case he thought the circuit court would, under this 
act, entertain a bill in equity to ascertain the extent of liens and to 
sell free of encumbrances. That a lien-holder is an adverse 
claimant, and that an ordinary debtor is such, was several times 
decided under the act of 1841, the language of which, so far as 
affects this question, is identical with that of the present law. See 
Mitchell, Assignee, v. Great Works Co., per Judge Story, 2 Story, 
648; Pritchard v. Chandler, 2 Curtis, 488, by Judge Curtis. in 
Forsyth v. Woods, 11 Wallace, 484, jurisdiction to recover a debt 
was assumed without question ; and see Morgan v. Thornhill, 11 
Wall. 65. In McLean, Assignee, v. Lafayette Bank e¢ a/., 3 
McLean, 415, it is said that an assignee in bankruptcy, having a 
right to discharge encumbrances on the bankrupt’s estate, may 
file his bill in chancery against all encumbrancers to ascertain 
the validity, priority, and amount of the encumbrances. 

But all this history, it is said, is rendered wholly inapplicable 
by the late decision in Marshall v. Knox, 16 Wallace, 551, in which 
it was decided that property in the custody of a state sheriff, by 
process anterior to the bankruptcy, could not be interfered with 
by a district court. 
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But for that case, after a good many perusals of the judgments 
in 3 Howard, 292, ex parte Christy ; Peck v. Jenness, 7 How. 612; 
Orton v. Smith, 18 How. 263; Taylor v. Carryl, 20 How. 583; 
Freeman v. Howe, 24 How.450; Buck v. Coldbath, 3 Wall. 334; 
and the many judgments in which their doctrine has been ap- 
plied and limited—he would have confidently held with so many 
of his brethren of the circuit and district courts, that the bank- 
rupt law did intend to create a complete system and enable the 
district court to administer all the assets of the bankrupt, irre- 
spective of the accident of whether litigation might be pending 
in state tribunals concerning portions of his property. They who 
have so held did so in no want of familiarity with the rule which 
these cases affirm. It was thought that congress had exercised 
its undoubted power to create a complete bankrupt system, and 
draw instanter into the district court every right of the bankrupt. 
When it dissolves attachments, notwithstanding the custody of the 
state courts, and abrogates assignments when the property is in 
the hands of the assignees under state insolvent laws, and full 
jurisdiction is expressly given to arrest all pending suits 7” fer- 
sonam, at law in state tribunals, no matter when commenced, it 
would seem that but a small additional power is necessary to com- 
plete the wholesome and beneficial system which ought at least, 
he thought, to have been established by the statute. And when 
it is considered, what Marshall v. Knox seems to concede, that 
where judgments are confessed and levies made by way of pref- 
erence in the state courts within four months preceding the bank- 
ruptcy, they may be declared void, and the property seized by 
the bankrupt court; the remaining domain of state tribunals which 
cannot be interfered with is so trivial and exceptional as to leave 
the inference a strong one that it was not intended to be protected 
by-congress His honor remarked that it was difficult, many times 
sitting in the midst of exigencies which demand a more extended 
power in order to secure an efficient and protective administra- 
tion of right, at first to appreciate the wisdom of decisions which 
seemingly without necessity limit and cramp our jurisdiction. 
It was only when we take into consideration a series of decisions 
made in a long course of years that their wisdom could be fully ap- 
preciated. They have established a principle, which experience 
had found to be beneficent, of leaving every assumption of jurisdic- 
tion on the part of federal tribunals to be expressly authorized by 
congress. Nothing was to be taken by implication, unless it was 
that necessary inference without which the law could not be ad- 
ministered. Notwithstanding the ingenious criticism of the as- 
signee’s counsel, he did not see why Marshall v. Knox does not 
decide that, excepting cases where a fraud upon the bankrupt law 
is charged, property i” custodia Jegis by a state court was beyond 
the jurisdiction of the district court. The decision in this case, he 
said, goes upon the supposition that Marshall v. Knox so holds. 
The doctrine, however, ‘he thought, has no application where the 
pending suits are in our own tribunal, and the property in the 
hands of our own receiver. Here no comity is to be violated. A 
large mass of property worth millions, encumbered by successive 
and doubtful liens, some upon one portion and some upon an- 
other, with bills unnecessarily and irregularly filed, he thought, 
within principles entirely familiar to courts of equity, and espe- 
cially to the federal tribunals, a bill by the assignees, setting forth 
the entire history of the case, might be authorized by the court. 
He did not think it necessary in this case to resort to the doctrine 
of ancillary or cross-bills. He had, however, had his request 
answered which was made during the argument, that he might be 
referred to a few cases sustaining a bill in the nature of a cross- 
bill, in which both new parties and new matters might be added, 
irrespective of any power derived under the bankrupt act. The 
following cases were then cited and commented upon: Brown 
v. Story, 2 Paige, 594; Jones v. Smith, 14 Ill. 229; Blodgett v. 
Hobart, 18 Vt. 414; Fletcher v. Holmes, 25 Ind. 458-68. That 
the time in which this may be done is within the discretion of the 
court, see Story's Eq. Pl. 396. 
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A reading of all the judgments upon this subject with attention 
to the facts involved in each will show with entire clearness that 
all which is meant when it is said that new parties and new sub- 
ject matter cannot be introduced into a cause by cross-bill, is that 
it cannot be done when they are foreign to and not necessarily 
connected with the matter of the original bill. 

His honor, in the progress of the opinion, indicated his inten- 
tion to make an order directing future proceedings in the several 
foreclosure cases. Such an order, however, was not made, but 
subsequently an order was entered in each of the cases vacating 
the previous orders staying the proceedings, leaving the counsel 
for the assignee to take such action, in the light of his honor’s 
opinion, as they should deem best. It is understood that an im- 
mediate application will be made by them for leave to amend 
their answers, and to file a cross-bill in the Sutherland case. 


— LS 


Railway Negligence — Killing Cattle — Fencing 
Track within Corporate Limits. 


FLINT & PERE MARQUETTE RAILWAY CO. v. LULL. 
Supreme Court of Michigan, F¥anuary Term, 1874. 


[Through the courtesy of Henry N. Chaney, Esq., of Lansing, Michi- 
gan, editor of Chaney’s Quarterly Digest of Decisions of the Supreme 
Court of Michigan, we are permitted to extract from advance sheets, em- 
bracing the decisions rendered at the January Term, 1874, the interesting 
case of Flint & Pere Marquette Railway Company v. Lull.] 


Lull’s cow, while passing over the track te go to the river for water, was 
killed at one side of the highway crossing where there was no cattle- 
Lull owned the land on both sides of the track between the cross- 
ing and theriver. He sued for the value of the cow under Act 43 of 1872 
(now repealed, but substantially re-enacted so far as cattle-guards are con- 
cerned, in Sec. 15 of Art. 4 of Act 198 of 1873—Sess. Laws of 1873, 
Vol. 1, p. 538), and obtained a verdict. The company urged that the 
statute obligation to fence the track and put in cattle-guards did not apply 
to so much of the road as lay within the limits of a city or village, and 
supported itself by reference to Lafayette, etc., R. R. Co. v. Shriner, 6 
Ind. 141; Indiamapolis, etc., R. R. Co. v. Kinney, 8 Ind. 402; Davis v. 
Burlington, etc., R. R. Co., 26 Iowa, 549; and Durand v. Chicago, etc., 
R. R. Co., 26 Iowa, 558. The judgment was, however, affirmed with 
costs. 

The following are the rulings made, and the authorities by which they 
are supported : 

Fencing Track within Corporate Limits.—The more satisfactory rule 
relating to statutes requiring the fencing of railroad tracks, holds that they 
do not apply where it would be illegal or improper that the road should be 
fenced, as at the crossings of streets and alleys in a city or town, er at mills, 
etc., where public convenience requires the way to be left open. This, 
however, is the limit of the exception, and the track within the corporate 
limits of a city or town, at points where no such reasons apply, is as much 
within the statute as the track elsewhere. Indianapolis, etc., R. R. Co. v. 
Parker, 29 Ind. 471; Jeffersonville, etc., R. R. Co. v. Parkhurst, 34 Ind. 
501. Any exceptional case must be proved by the railroad company, and 
cannot be inferred. 


guard. 


Fencing at Depot.—No statute can be held to require depot grounds to 
be fenced, without a very clear declaration to that effect, not only because 
such fencing is unusual, but because the convenience of the company, as 
well as of the public in transacting business with it, would be very scriously 
incommoded by such fencing, and the track of the company can be better 
protected, and with less impediment to business at such points, by other 
methods than fencing. 

Contributory Neglect.—In case of injury to cattle, the owner’s contrib- 
utory negligence would be a defence in a common-law action. Lake 
Shore & Mich. Southern R. R. Co. v. Miller, 25 Mich. 274; Corwin v. N. 
Y. & Erie R. R. Co., 13 N. Y. 46. But in cases rising under statutes, the 
purpose of which is not merely to compensate the owner of destroyed 
property, but to enforce against the company an obligation they owe to the 
public, it is almost uniformly held that the plaintiff’s negligence in case of 
his property can constitute no defence. Indianapolis, etc., R. R. Co. v. 
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Townsend, 10 Ind. 38; Indiana Central R. R. Co. v. Leamon, 18 Ind. 
173; McCall v. Chamberlain, 13 Wis. 637; Horn v. Atlantic, etc., R. R. 
Co., 35 N. H. 169. If it could, the purpose of the statute might be de- 
feated by virtually allowing the neglect of the company to constitute its 
own defence, since that neglect alone would render the conduct of the 
plaintiff negligence, in permitting his cattle to be at large in the vicinity of 
the road, even on his own grounds. 

Fencing, a Police Rule.—Statutes requiring the fencing of railroad 
tracks are police regulations, as much for the security of passengers as for 
the protection of property. Indianapolis, etc., R. R. Co. v. Marshall, 27 
Ind. 302; Jeffersonville, etc., R. R. Co. v. Nichols, 30 Ind. 321. 





Removal of Causes from State Court to Federal 
Court—Construction of Acts of Congress. 


CRANE v. REEDERS. 
Supreme Court of Michigan, Fanuary Term, 1874. 


[We are also permitted to select this important case from advance sheets 
of Chaney’s Michigan Digest :] 

The supreme court having thrice reversed judgments obtained by the 
Reeders in an action of ejectment brought against them by Crane,.and 


-having each time remanded the cause for new trial, the Reeders alleging 


that they were British subjects, and that they believed that owing to preju- 
dice or local influence they could not obtain justice in the court below, 
petitioned said court to transfer the cause to the United States court. The 
court below granted the petition, and Crane brought error on that decision. 
His opponents moved to dismiss the writ; the motion was denied, and 
when the case came up on the merits their counsel declined to argue it. 
The Supreme Court reversed the judgment with costs. 

The following are the points ruled and the authorities referred to: 

Construction of the Federal Transfer Acts.—For the meaning of the acts 
of congress relating to the transfer of cases from state to federal courts, 
see Ackerly v. Vilas, 24 Wis. 165; Home Life Ins. Co. v. Dunn, 20 Ohio 
St.175; Bryantv. Rich, 106 Mass. 180; Adams Express Co. v. Trego, 35 
Md. 47; Burson v. Nat. Park Bank, 40 Md. 174. 


Retaining Furisdiction.—In construing statutes affecting the continu- 
ance of jurisdiction in courts of original and general authority, the law has 
always favored its retention. Cates v. Knight, 3 T. R. 442; ex parte Heath 
et al., 3 Hill, N. Y. 42; Parsons v. Bedford, 3 Pet. 440. 


Construction of the Federal Transfer Acts.—Of the federal transfer acts, 
that of 1789 literally limits the application to remove a case from a state to 
a federal court to the time of the defendant’s appearance in the state court, 
and expressly gives the right to alien defendants, and to citizen defendants 
residing in a state other than that in which the suit is begun; that of 1866 
cures an abuse of the former act, by which it came to be held that alien 
and non-resident citizen defendants could not take steps to remove a case 
when impleaded with citizens of the state in which the suit was brought, so 
that plaintiffs resorted to impleading or joining resident citizens solely to 
preclude the right of removal; and that of 1867 literally applies to cit- 
izens, and does not apply to cases where the ground of removal is the alien- 
age of the defendants. The last law contemplates a class of cases arising 
from the civil war, when the suit is between citizens of different states and 
the abuse or denial of jurisdiction is apprehended in the state tribunal. 
The three acts all relate to the same general subject, but contemplate dis- 
tinct grounds on which the right to remove is made to depend; and if any 
case has only in part the elements which assign it to one class, and in part 
the elements for another, it is not removable. It wants the precise com 
posite character predetermined by congress as indispensable. . 

The Transfer Act of 1866.—The federal transfer act of 1866 requires 
the application to remove a case from a state to a federal court to be made 
before the “trial.” It covers cases at law and in equity, and the term “ trial” 
is uniformly applied to the actual litigation of the merits in an action at 
law as contradistinguished from the debate on the merits in equity; while 
the term “ hearing” is more precisely applied to equity cases, and others 
savoring of civil law forms, rather than to proceedings grounded in common 
law, or shaped by analogy to its forms and methods. Parsons v. Bedford, 
3 Pet. 440; United States v. Wonson, 1 Gall. 5; United States v. Good- 
win, 7 Cranch, 108. 





Wording of Acts of Congress.—Congress must be presumed to be ac- 
quainted with the course of judicial action and of the prevailing practice, 
and to understand the meaning of words they employ in their enactments 
as that meaning has become generally settled. Parsons v. Bedford, 3 
Pet. 440; Robinson v. Campbell, 3 Wheat. 212; King v. Judd, 2 T. R. 
255; Beaden v. King, 9 Hare, 499; Pollard v. Patterson, 3 Hen. & Mun. 
67; Lowenburg v. People, 27 N. Y. 336; Com. v. Churchill, 2 Metc. 118; 
Merchants’ Bank v. Cook, 4 Pick. 405; Snell v. Company, 24 Pick. 296; 
Thornby v. Fleétwood, 1 Strange, 318, 377. 





Notes of Recent Decisions of the Supreme Judicial 
Court of Massachusetts. 


[Courtesy of Henry N. Sheldon, Esq., of Boston. ] 


Life Insurance—Restrictions as to Employment.—Defendant insured 
the life of plaintiff’s intestate by a policy which acknowledged the receipt 
of the first annual premium, and provided among other things that the in- 
sured should not act as an engineer, but for five dollars additional gave him 
permission soto act for one year. The first premium was paid in part by 
notes which were not paid when due; and the insured acted as engineer 
for more than one year. Hé/d, that the policy was avoided. Ayer v. New 
England Mutual Ins. Co. 


Contract to Compromise Indebtedness—Effect of Breach.—Defendant’s 
intestate gave to plaintiff his note for $45,000. Simultaneously therewith, 
plaintiff agreed under seal to receive in full payment therefor $10,000 to 
be paid in quarter annual payments. The intestate died insolvent, and 
his administrator suspended the quarterly payments. e/d, that the whole 
amount of the note, less payments actually made, could be proved against 
the decedent’s estate. Blake v. Blake. 


Property in Church Pew—Forfeiture by joining another Society, etc.— 
Petitioner was a pewholder in the respondent corporation, under a deed of 
a pew containing the condition that it should be forfeited if he should leave 
that meeting-house without first offering his pew to the corporation for a 
fixed price. Petitioner joined another church, not having so offered his pew ; 
and respondent entered the pew for breach of condition, and excluded him 
from meetings of the pewholders. //e/d, that he could not be restored by 
mandamus, although the entry was not made for four years after he had so 
left the church, and he had in the meantime been recognized as a pew- 
holder by the respondent. Crocker v. Old South Society. 


Travelling on Sunday.—A person travelling in a horse-car on Sunday, 
to goto a spiritualist camp-meeting, being herself a spiritualist, is not 
travelling unlawfully. Feital v. Middlesex R. R. Co. 

Negligence—Common Carrier.—In an action by a passenger for injuries 

alleged to have been sustained ty reason of the carrier’s negligence, the 
plaintiff need not show what particular acts of negligence caused the injury. 
Feital v. Middlesex R. R. Co. 
Where Fare has not been Paid.—A person who gets 
upon the front platform of a horse-car, by invitation of the driver merely, 
not paying and not intending to pay any fare, and while there is injured by 
the carelessness of the driver, can maintain an-action for such injury against 
the horse-railroad company, if she is otherwise in the exercise of due care ; 
and this is a question for the jury. Wilton v. Middlesex R. R. Co. 














Injury to Passenger in leaving Horse-car.—A pass 
enger injured while leaving a horse-car in motion, without having re- 
quested either conductor or driver to stop the car, is not in the exercise of 
due care, and cannot recover damages for such injury. Nichols v. Mid- 
dlesex R. R. Co. 


Constitutional Law—Municipal Corporation—Slaughter-houses, etc.—A 
statute forbidding the future establishment ‘of slaughter-houses, rendering 
establishments, &c., without the consent of the selectmen of the town in 
which the business is to be carried on, is constitutional. 
Mago. 


Watertown v. 


Expert Testimony—Health.—A witness, though not an expert, may tes- 
tify to the comparative health of a person at different times. Parker v. 
Boston & Hingham Steamboat Co. {Compare Ashland v. Marlborough, 
99 Mass. 47.] 

Municipal Corporation—Influencing Legislation—Taxation.—No duty 
is by law imposed upon a town to resist, before the legislature or a commit- 
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tee thereof, a change in its boundaries, or its annexation to another city or 
town; and therefore a town has no authority to tax its inhabitants for ex- 
penses incurred in such proceedings. Coolidge v. Brookline. 

Varying Written Receipt by Parol Evidence.—Although a receipt is 
signed with full knowledge of its purport and effect, without fraud, deduc- 
tiens being made dona fide and under a claim of right from the demands of 
the receiptor, and after some objection acquiesced in by him, yet he may, 
alter receiving the amount named therein, control it by parol evidence that 
such deductions should not have been made. Nelson v. Weeks. 


ee 
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Notes and Queries. 
NASHVILLE, Tenn., February 21st, 1874. 


Epitors CentraL Law JourNAL:— Availing myself of a liberty 
treated by you with some leniency, I propound in the form of a query what 
may be regarded as more properly a suggestion, What would be a reason- 
able recompense to the reporters of several of our states whose vanity leads 
them to persist in pasting their own instead of the name of their state upon 
the backs of the volumes of reports with which they so copiously afflict the 
country, as an inducement to achange? If this is not a proper query for 
a law journal to answer, would a mandamus lie, at the instance of the pro- 
fession e¢ a/s, to compel a recognition of the propriety of at least allowing 
the name of the state to appear 7 conjunction with their own; so that text 
writers and others who are to cite and be cited to such reports, may know 
at once, without having to expend valuable time and labor in ascertaining, 
where Smith’s or Jenkins’ reports come from ? 

W. H.z 

ANSWER.—The evil complained of by W. H. is a grievous one, and with 
the multiplicity of law reports, is becoming more so every day. We have 
Hill, New York, and Hill, South Carolina; Greene, Iowa, and Green, 


New Jersey; Metcalf, Massachusetts, and Metcalfe, Kentucky; Munroe, | 


and B. Monroe; A. K. Marshall, J. J. Marshall, Marshall, English; and 
so on through a catalogue of infinite perplexity. The responsibility does 
not rest entirely with the reporters. The habit has become inveterate in 
some states, and new reporters do not like to take the responsibility of 
changing it, } 

There was an excellent opportunity to correct the mischief in Tennessee 
when Mr. Heiskell came into office as reporter ; and if the supreme court 
of that state had made an order, or the legislature had passed an act pro- 
viding that the series of reports commencing with the present bench should 
be cited as the Tennessee State Reports, the evil would have been obviated 
so far as that state is concerned, and proWably for all time. In many of the 
states, Connecticut, Alabama, Michigan and Iowa, fo. instance, after sev- 
eral volumes had been published entitled after the reporters, the style was 
changed so as to make the series “ run in the name of the state.” 
all the states have now adopted this plan, and there would seem to be no 
reason, why Tennessee, Virginia, Kentucky, Delaware and the United 
States should not wheel into line. 


Nearly 


Apropos of this subject, the writer would state that he has derived more 
benefit in the way of becoming familiar with the various reports and ac- 
quiring the habit of citing them correctly, from Mr. Bishop’s First Book 
of the Law, than from any other hook he has used. 
protest against Mr. Bishop’s manner of citing Mississippi as ‘ Missis.,’’ and 


We must, however, 


Missouri as “ Misso.”” The proper and becoming abbreviations of Mis- 


sissippi is AZiss., and that of Missouri is 4/o. 








AusTIN, Minn., February 24, 1874. 
Epitors CENTRAL Law JOURNAL:—A., B. andC were members of the 
common council of the village of A., and as such contracted with D. ver 
dally to do a certain piece of work for the village. The village charter re- 
quired that all contracts of that nature should be in writing, and that the 
minutes of the common council should show that such a contract was en- 
tered into. Now, in the abszence of any written contract, and of any rec- 
ord of this proceeding, can A., B. and C. show by parol evidence that they 
contracted as public agents, in an action brought by D. against them as in 
dividuals? And are they liable individually? An early answer through 
the JOURNAL will oblige yours, i. 2s 
ANsWER.—In Dillon on Municipal Corporations, Sec. 176, note, will be 
found collected the cases on the subject of the rights and liabilities of pub- 
lic officers. As to records of such cor,orations, ib. Chap. XI. Mode of 
Contracting, Chap. XIV. By consulting the cases here referred to, the 


views of the courts on questions similar to the above will be seen, and the 
principles they recognize can be easily applied. 


——. 





BoonviLLE, Ind., February 26, 1874. 


Epitors CENTRAL LAW JOURNAL :—A. mortgages to B. a growing crop 
(tobacco) in August, to secure the payment on the first of the following 
March of certain indebtedness (note). The mortgage i$ an ordinary short 
form Indiana real estate mortgage, the proper changes being made, and is 
duly recorded. In January, A. loads his tobacco and starts to Kentucky to 
sell it. 

Now is the mortgagee entitled to possession at any time after the mort- 
gage is made? or must he wait until default in payment before he can 
maintain replevin? The mortgage is silent as to possession. G. & P. 

ANSWER.—Assuming that the mortgage is silent as to possession, and 
that the local statutes contain no provision restricting the mortgagee’s 
rights, he is entitled to possession and may maintain replevin before de- 
fault in payment. See. 2 Hilliard on Mortgages, Ch. 38 and cases cited. 








Book Notices. 
DECISIONS OF THE COMMISSIONER OF THE GENERAL LAND OFFICE AND 
THE SECRETARY OF THE INTERIOR, UNDER THE MINING STATUTES 
OF JULY 20, 1866, JULY 9, 1870, AND May 10, 1872, WITH APPEN- 
DIx OF CIRCULAR AND Forms. By Henry N. Copp, General Land 
Office, Washington, D. C. San Francisco: A. L. Bancroft & Co. 1874 

pp. 35!- 

The title accurately indicates the scope and purpose of this work. It 
seems to be prepared with care, and is undoubtedly a useful compilation to 
whomsoever desires to be acquainted with the provisions of the mining en- 
actments of congress, and the official construction which they have received. 
The full Index and Table of Contents make the book easy of reference. 








THE PRINCIPLES OF Equity: A Treatise on the System of Justice ad- 
ministered in Courts of Chancery. By Gro. TUCKER BisPHAM. Phil- 
adelphia: Kay & Bro., 1874. pp. 540. 


This is an elementary work on Chancery Law. The plan is the same 





as Mr. Spence’s treatise, but in the scope and general character it resem- 
| bles Mr. Adams’ excellent work. It is mainly devoted to a discussion of 
| principles, and the occasional cases specially mentioned in the text are in- 


| troduced by way of illustration. Our examination satisfies us that, all 


things considered, it is probably the best book to be first placed in the hands 
of American students of equity law. It should precede, in a course of 
reading, the more elaborate works of Story, Spence and Daniell. It has its 
value also to practitioners in the great attention which the author has be- 
stowed upon the recent equity decisions of the house of lords and chancery 


courts of Great Britain. This is a marked feature of the work, and gives 


it an especial value, as many of these decisions are of general and great im- 
portance, and have not yet found their way into the text books in common 
use. 


United States Supreme Court— Decisions Last 
Week. 
{Compiled from the New York Herald.] 


Presumptive Proof of Guilt—Burden of Proof.—JIn the case of 
Chaffee v. The United States, brought to recover the penalty prescribed by 
| the forty-eighth section of the internal revenue act of June 30, 1864, against 
the plaintiffs in error for having in their possession certain distilled spirits for 
the purpose of sale with design of avoiding the duties imposed thereon, This 
court reverses the judgment of conviction on various grounds of evidence and 
for the following error in the instructions to the jury: The court, in substance, 
instructed the jury that in this class of cases the government need only prove 
the defendants were presumptively guilty, and the duty thereupon devolved 
upon them to establish their innocence, and if they did not they were guilty 
beyond a reasonable doubt. On this point it is held the error is palpable. All 
the authorities condenn it. It sets at nought established principles and jus- 
tifies the criticism of counsel that it_substantially withdrew from the defend- 
ants their nght of trial by jury, and converted what at law was intended for 
their protection—the right to refuse to testify—into the machinery for their 
sure destruction. Mr. Justice FIELD delivered the opinion. 

Lien of National Bank upon Shares of Stockholders.—In the 
case of Bullard, trustee, v. The National Eagle Bank of Boston, the court 
held that a national bank organized under the act of 1864 cannot acquire 
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a valid lien upon the shares of its shareholders by virtue of the articles of as- 
sociation or cy-laws. This re-affirms the decisionin The Bank v. Lanier (11 
Wall, 369). Mr. Justice STRONG delivered the opinion. Mr. Justice CLIF- 
FORD dissented. 


Railway Aid Bonds—Defences—Absorption of Aided Road by 
Another.—No. 620. Nugent v. Board of Supervisors of Putnam County 
Ill. Error to the circuit court for the northern district of Illinois. In this 
case the county issued bonds in aid of the construction of the Kankakee & 
Illinois River Railroad Company, but before they were delivered that road 
was consolidated with another. Meanwhile, Nugent purchased some of the 
bonds in the market for value, and payment being refused, this action was 
brought to recover upon them. The court below held that the bonds were 
invalid, because before their delivery the road to which they were issued had 
ceased to be a distinctive corporation. That judgment is here reversed, the 
court holding that the plaintiff being a dona fide holder, should recover. In 
purchasing in the market he was not bound to enquire further than to ascer- 
tain if the bonds were authorized by law, and if their issue had becn approved 
by popular vote, nor did it make any difference that the road had been con- 
solidated. Mr. Justice STRONG delivered the opinion. Dissenting, Justices 
Davis and MILLER. 


Savings Banks—Taxation of Contingent Fund.—No. 203. The 
Dollar Savings Bank v. The United States. Error to the circuit court for the 
western district of Pennsylvania. The question in this case was. whether the 
-contingent fund authorized by the charter of the bank to be retained from the 
accumulated earnings to the extent of ten per centum of its deposits, for the 
security of its depositors, is liable to the five per cent. tax imposed by chapter 
182, section 9, of the act of 1866, The court sustains the decision below that 
it is, and the judgment is affirmed. Mr. Justice STRONG delivered the opinion. 
Mr. Justice BRADLEY dissented, holding that an action wi)l not lie for a tax 
of this kind unless it be first entered on an assessment roll. 


Land Law—Controversy upon Fact.—No. 188. Carpenter, ¢/ al 
v. Bonnels. Error to the supreme court of Missouri.. This is the affirmance 
of title to 200 arpens of land in thecounty of St. Louis, being formerly of the 
district of New.Madrid under the French. The questions were of fact only, 
and drawn from documentary evidence. Mr. Justice SWAYNE delivered the 
opinion. 

Bankruptcy—Set-off.—No. 478. Rollo, assignee in bankruptcy. Ap- 
peal from the circuit court for the northern district of Illinois. This was an 
affirmance of a decree below, refusing to allow Gray to set off an indebted- 
ness due from him to the assignee against an equal amount of indebtedness 
due from the assignee to the firm of Gray Brothers, of which he was a part- 
ner. Mr. Justice BRADLEY delivered the opinion. 


Municipal Bonds—Mode of enforcing Payment after Judg- 
ment—No Relief in Equity.—No. 219. Reese v. City of Watertwon. 


Appeal from the circuit court for the western district of Wisconsin. This was | 


an action on municipal bonds issued by the city of Watertwon. There was no 
dispute about the validity of the bonds, and judgment was for Reese. After- 
wards he sought to compel payment by mandamus to enforce a levy for that 
purpose; but a quorum of the board of aldermen resigned, and several sub- 
sequent writs were defeated by the evasive conduct of the corporation officials. 
This suit was then commenced to subject the taxable property of the city to 
the payment of the bonds. The court below dismissed the bill, taking the 
view that its prayer could not be enforced in equity. That decree is here af- 
firmed, the court holding that where the remedy at law is adequate and com- 
plete, as in this case, the fact that its execution is frustrated by fraud, violence 

crime, does not entitle the party to the extraordinary aid of a court of chan- 
cery. Mr. Justice HUNT delivered the opinion. Justices CLIFFORD 
ard SWAYNE dissented, asserting that a court of equity will not suffer a trust 
to be defeated on t of the refusal of the trustee to administer the fund, 
and because the effect of the decree of the court below, if affirmed here, will 
be to give judicial sanction to a fraudulent repudiation of an honest debt. 
[See editorial on another page.] 





Removal of Suite from State Court — Mandamus.—Zyx parte 
State Insurance Company of Missouri. Motion for a mandamus,"to compel 
the circuit court to try the cause of removal thereto, denied. Mr. Justice 
MILLER delivered the opinion. 


Removal of Causes from State to Federal Court, where there 
is one Resident Party.—No. 451. Grover & Baker Sewing Machine 
Company, Wheeler & Wilson Sewing Machine Company and the Singer 
Manufaeturing Company v. Florence Sewing Machine Company. Error to 
the supreme judicial court of Massachusetts. This was au action by the 


Florence Company, a Massachusetts corporation, against the other companies 
to recover back certain moneys alleged to be due from them by reason of 
over-payments made by the Florence Company as patent rent, under an agree- 
ment providing for a reduction in the rent in case of the granting by the other 
compasies ef any additional licenses. The suit being brought in the supreme 
judicial court of the state, motion was made to remove it to the circuit court of 
the United States. The Grover & Baker Company was a Massachusetts cor- 
poration also, but the other two were foreign corporations—one of Connecti- 
cut and the other of New York. The court below held that where one of the 
defendant corporations was of the same state with the plaintiff where the suit 
was brought, removal was not authorized, and the trial proceeded and 
resulted in favor of the Florence Company. The question presented 
here was whether the court was right in this decision of the question 
of removal. Mr, Justice CLIFFORD delivered the opinion of the 
court at considerable length, affirming the judgment below. At the 
conclusion it is said: “Either the non-resident plaintiff or non-resi- 
dent defendant may remove the cause under the act for that purpose, pro- 
vided that all the plaintiffs or all the defendants join in the petition, and all the 
parties petitioning are non-resident, as required under the judiciary act; but 
it is a great mistake to suppose that any such right is conferred by that act, 
when one or more of the plaintiffs, of one or more of the petitioning defend- 
ants, are citizens of the state in which the suit is pending, as the act is desti- 
tute of any language which can be properly construed to confer any such 
right, unless all the plaintiffs or all the defendants are non resident and join 
in the petition.” Dissenting, Justices MILLER and BRADLEY. 


Railway Aid Bonds—Bona Fide Holders—Defences.—No. 207. 
Town of Queensbury v. Culver. Error to the circuit court for the northern 
district of New York. This was an action on interest warrants attached to 
bonds issued by the town in aid of the construction of a railroad from the 
village of Glenn’s Falls to intersect the Saratoga and Whitehall Railroad. 
The bonds were purchased by the defendant in error, without notice of any 
defence. On the trial the unconstitutionality of the law authorizing the sub- 
scription and various irregularities were urged as rendering the bonds invalid, 
but the judgment was for the complainant and is here affirmed on the authority 
of the numerous decisions by this court in similar cases. Mr. Justice 
STRONG delivered the opinion. 

‘ 








Legal News and Notes. 


— JupGcE DrumMMonD of the United States circuit court decided, on Fri- 
day last, in Milwaukee, in the case of Flanders, assignee, v. Brigham and 
others, that it was the right of g bankruptcy court to have possession and 
control of the property of the bankrupt for the purpose of paying debts, 
and that the fact that there was a suit in a state court, and that the prop- 
erty of the parties was in the hands of a receiver, did not prevent the filing 
of a petition either by or against them. 





| —The trial of the Tichborne claimant on charges of perjury committed 
| during the trial for the possession of the estate, which has been in progress 
| upwards of 180 days, was brought to a close on the 28th ult., and resuked 
| inthe conviction of the accused. The jury, after being out a short time, 
brought in a verdict of guilty of the charges, andthe claimant was sen- 
tenced to fourteen years’ penal servitide. There was great excitement over 
the verdict. The newspapers issued extras, and several foolish people lost 
their lives in firing cannon in honor of the result. The press and popular 
sentimeut seem divided as to the propriety of the verdict. It is said that 
Dr. Kenealy will move for a new trial, and, if this is denied, make ap- 
plication to the house of lords on behalf of his client. Some of the dem- 
ocratic journals deplore the verdict, and denounce the chief justice for un- 
fairness in the conduct of the trial. 


—Epwin Ly e has recovered a judgment of $10,000 in the supreme 
court of Cleveland, Ohio, against the Cuyahoga lodge of Odd Fellows of 
that city, for posting him as a swindler in some of the Cleveland papers, 
and publishing him as such in a circular to other lodges. The defendants 
offered in mitigation, to prove the truth of the charges against Lyle, but the 
court ruled that their truth or falsity did not affect the merits of the case, 
The lodge, unlike a newspaper, was not in the business of publishing news, 
and the jury must judge of their motives from an entirely different standpoint. 
It was also urged for the defense that the lodge was simply a benevolent 
organization, without stockholders, and consequently not liable; but the 
court decided that its charter by the state gave it a respunsible existence. 











